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April 29, 1985

Stephen Shakman, Esq.

Special Assistant Attorney General
Minnesota Pollution Control Agency
4th Floor

1935 West County Road B2
Roseville, Minnesota 55402

Re: United States of America, et al v. Reilly
Tar & Chemical Corporation, et al

Dear Steve:

Enclosed and hereby served upon you by United States
mail please find the Answer of Reilly Tar & Chemical Corporation
to the Second Amended Complaint in Intervention of the State
of Minnesota.

Very truly yours,
M1chael J. ahoske

MJW/kmh
cc: (w/enc.) All Counsel of Record



UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
and
STATE OF MINNESOTA, by its
Attorney General Hubert H.
Humphrey, III, its Department
of Health, and its Pollution
Control Agency,
Plaintiff-Intervenor,
vs.
REILLY TAR & CHEMICAL CORPORATION:
HOUSING AND REDEVELOPMENT AUTHORITY
OF ST. LOUIS PARK; OAK PARK VILLAGE
ASSOCIATES; RUSTIC OAKS CONDOMINIUM,
INC.; and PHILIP'S INVESTMENT CO.,
Defendants,
and
CITY OF ST. LOUIS PARK,
Plaintiff-Intervenor,
vs.
REILLY TAR & CHEMICAL CORPORATION,
Defendant,
and
CITY OF HOPKINS,
Plaintiff-Intervenor,
vs.

REILLY TAR & CHEMICAL CORPORATION,

Defendant.

Civil No. 4-80-469

AMENDED ANSWER OF REILLY
TAR & CHEMICAL CORPORATION
TO THE SECOND AMENDED
COMPLAINT IN INTERVENTION
OF THE STATE OF MINNESOTA




Reilly Tar & Chemical Corporation (hereinafter
"Reilly") for its answer to the second amended complaint
in intervention herein, admits and alleges as follows:

l. Admits that paragraph 1 correctly describes
the allegations in the amended complaint of the United States
and in the State of Minnesota amended complaint in intervention,
but denies those allegations except as may be admitted elsewhere
in this answer.

2. Admits that this Court has jurisdiction under
the provisions of 42 U.S.C. § 9618, if that section may constitu-
tionally be applied in this case, but denies that this Court
has jurisdiction over this case under the other proVisions.
of law referred to or under any other provision 6f law.

3. Admits that venue is proper in this District,
provided the Court has jurisdiction over the subject matter
of the action.

4. Admits paragraph 4.

5. Admits paragraph 5, except that Reilly denies
the clause concerning Minn. Stat. § 115B.17, subd. 6 (1984)
as written in the second amended complaint and admits only
that the Attorney General is empowered by Minn. Stat. Stat.
§ 115B.17, subd. 6 (1984) to bring a civil action to recover
any reasonable and necessary expense incurred by the Minnesota
Pollution Control Agency or its Director pursuant to Minn.

Stat. § 115B.17.



6. Admits paragraph 6.

7. Admits paragraph 7.

8. Reilly incorporates by reference paragraphs 5
through 23 of its answer to the first amended complaint of
the plaintiff United States of America. Reilly admits that
a municipal well located in the City of Hopkins was closed
on February 8, 1981 because the City was instructed by the
State of Minnesota to close that well, but denies knowledge
sufficient to form a belief with respect to the remaining
allegations in said paragraph.

9. Admits that the State of Minnesota has expended
large sums of money on studies relating to the former Reilly
site, but denies that these sums have been reasonably spent
and specifically denies that these sums have been reasonably
spent and specifically denies that these expenditures and
other efforts associated with the site were consistent with
the National Contingency Plan or were reasonable and necessary.

10. Admits that chemicals which, among other things,
are components of coal tar have been found in soil and ground-
water in the vicinity of the former plant site in St. Louis
Park, denies that those components are present in amounts
sufficient to make the drinking water éoxic or carcinogenic,
and otherwise denies the allegations in paragraph 10.

11. Admits that activitiés by the Stafe of Minnesota

relating to the former Reilly site have involved considerable



expense, but denies that such activities Qere reasonable
or necessary and denies that there is a serious or potentially
disastrous situation resulting from Reilly's operations;
denies that Reilly has refused to take any corrective action,
rather Reill& has consistently made it clear that it would
assist in proposing solutions, but objects to the extensive
spending proposals suggested by the.State of Minnesota and
the Environmental Protection Agency.

12. Reilly realleges and incorpérates by reference
paragraphs 1 through 11 of this answer.

13. Admits paragraph 13.

14. Admits paragraph 1l4.

15. Denies paragraph 15.

l6. Admits paragraph 16.

17. Admits paragraph 17.

18. Denies paragraph.lﬂ.

19. Denies paragraph 19.

20. Reilly realleges and incorporates by reference
paragraphs 1 through 11 of this answer.

21. Denies paragraph 21.

22. Denies paragraph 22.

23. Reilly realleges and incorporates by reference
paragraphs 1 through 11 of this answer;

24. Denies paragraph 24.

25. Denies paragraph 25.



26. Denies paragraph 26. S

27. Reilly realleges and incorporates by reference
paragraphs thrbugh 11 of this answer.

28. Denies paragraph 28.

29. Denies the allegations in the first sentence
of paragraph 29; admits that Reilly engaged in its activities
for its own pecuniary gain, for the benefit of its employees
and stockholders and in order to produce a product necessary
to the protection of the environment, as well as the enhancément
of the public welfare. Reilly denies that those activities
were unduly dangerous.

30. Denies paragraph 30.

31. Reilly realleges and incorporates by reference
paragraphs 1 through 1ll1. |

32. Denies paragraph 32.

33. Denies knowledge sufficient to form a belief
with respect to the allegations in paragraph 33.

34. Admits paragraph 34.

35. Admits paragraﬁh 35.

36.- Admits paragraph 36.

37. Admits paragraph 37.

38. Admits paragraph 38.

39. Admits paragraph 39.

40. Admits that "releases," as defined in section

101(22) of the Comprehensive Environmental Response, Compensa-



tion, and Liability Act of 1980 occurred during the period

1917 to 1972, but denies that releases of hazardous substances

are threatened to occur in the future; admits that components

of coal tar and creosote may continue to leak and migrate

so long as the St. Louis Park wells remain closed by virtue

of decisions of the plaintiff, but denies that there is any

hazard associated with the coal tar or creosote wastes found

in the vicinity of its former plant.

41.

Denies knowledge

with respect to the allegations

42.
43.
44.
45.
46.

Denies paragraph

Admits paragraph

Denies

Denies

paragraph

paragraph

sufficient to form a belief
in paragraph 41.

42,

43.

44,

45.

Admits that on or about March 20, 1981 the

State sent a letter to Reilly and that on March 27, 1981

Reilly sent a letter to the State of Minnesota, and alleges

" that both letters speak for themselves.

47.
48.
49.
50.
51.
52.
53.

Admits
Admits
Admits
Admits
Admits
Admits

Admits

paragraph
paragraph
paragraph
paragraph
paragraph
paragraph

paragraph

47.
48.
49.
50. -
51.
52.

53, except that Reilly speci-



fically denies that the substances with which it dealt were
in fact hazardous.

54, Admits that "release," within the meaning
of Minn. Stat. § 115B.02, subd. 15 (1984) occurred during
the period 1917 to 1972, but denies that releases of hazardous
substances are threatened to occur in the future.

55. Admits that releases which occurred during
the period 1917 to 1972 may have included creosote and the
constituents of creosote, but denies that creosote or the
constituents of creosote are in fact hazardous and denies
that there is any hazard associated with any release which
may have occurred.

56. Denies that Reilly is "responsible" under
Minn. Stat. § 115B.03 4}?84) because none of the substances
with which it dealt were in fact hazardous.

57. Reilly realleges and incorporates by reference
paragraphs 41 and 42 of this answer.

58. Admits paragraph 58.

59. Admits that soil, ground water and drinking
water supplies are "natgral resources" of the State within
the meaning of Minn. Stat. § 115B.02, subd. 10 (1984), but
denies knowledge sufficient to form a belief that those natural
resources have been negatively affected by substances released
from the Reilly site.

60. Admits that the State has funded certain activi-

ties relating to the former Reilly site, but denies that



the expenses thereof are necessary or reasonable, and denies
knowledge sufficient to form a belief concerning any alleged
damage to natural resources.

61l. Admits paragraph 61l.

62. Admits that the Minnesota Pollution Control
Agency and its Director have incurred costs and expenses
for certain activities relating to the former Reilly site,
but denies that the costé Oor expenses are necessary or reasonable
and otherﬁise denies paragraph 62.

63. Except as otherwise herein expressly admitted,
denies each and every allegation contained in the second

amended complaint.

FIRST AFFIRMATIVE DEFENSE

64. The claims for relief are barred by the doctrine
of laches. The claims se£ forth in paragraphs 20-33 of the
second amended complaint, containing allegations rélative
to nuisance,lto violation of State statutes and rules, to-
strict liability for unduly dangerous activities, and to

negligence are barred by the statute of limitations.

SECOND AFFIRMATIVE DEFENSE

65. The complaints giving rise to this action
were settled by agreement between the State of Minnesota,
the City of St. Louis Park and this defendant by virtue of

an Agreement for Purchase of Real Estate executed by the



City and this defendant April 14, 1972. The State of Minnesota
accepted that settlement at that time and subsequent thereto.
Said Agreement is attached hereto as Exhibit A and made a

part hereof.

THIRD AFFIRMATIVE DEFENSE

66. The complaints giving rise to this action
are not the responsibility of this defendant because of a
hold harmless agreement entered into between this defendant
and the City of St. Louis Park on June 19, 1973, which provides,
in part, that the City will hold this defendant harmless
from any and all claims which may be asserted against it
by the State of Minnesota and will be fully responsible for
restoring the property, at its expense, to any condition
that may be required by the Minnesota Pollution Control Agency.
A copy of said agreement is attached as Exhibit B and is

made a part hereof.

FOURTH AFFIRMATIVE DEFENSE

67. . The liability of the City of St. Louis Park
and the non-liability of this defendant to remedy the alleged
groundwater confamination problems alleged in the complaint
has been fully adjudicated by the Minnesota Pollution Control
Agency on behalf of the United States Environmental Protection
Agency in an adjudicative administrative proceeding entitled,

"in the Matter of the Application of the City of St. Louis



Park for a National Pollutant Discharge Elimination System

Permit,"” file no. 0045489.

FIFTH AFFIRMATIVE DEFENSE

68. Alleges that Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, the Resource Conversa-
tion and Recovery Act of 1976, as amended, and the Minnesota
Environmental Response and Liability.Act, upon which the
plaintiff relies in its Count I, VI, and VII violate the
Fifth or Fourteenth Amendmenﬁs of the United States Constitution
in that application of any of these statutes to the facts
of this case would deprive the defendant, Reilly of its property

without due process of law.

SIXTH AFFIRMATIVE DEFENSE

69. Alleges that the complaint herein fails to
state a claim upon which relief may be granted.

WHEREFORE, Reilly Tar & Chemical Corporations prays
that this Court enter judgment in its favor granting no relief
to the plaintiff but awarding to Reilly Tar & Chemical Corpora-
tion its costs and disbursements and such other relief as

this Court deems just and appropriate.

- 10 -



DEMAND FOR JURY TRIAL

Pursuant to Fed. R. Civ. P. 38(b) Reilly demands

a jury trial on all issues of fact.

DATED : W QC{J 1985 DORSEY & WHITNEY

o Pl hore

Edward J. S@hwartzbauer

Becky Comstbck

Michael J. Wahoske

2200 First Bank Place East
Minneapolis, Minnesota 55402
Telephone: (612) 340-2825/2987/8755

Attorneys for Reilly Tar &
Chemical Corporation

- 11 -
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Lot e * the aisus ‘—‘-_—_—: manufactlezing Lhc -mlu al Surpeses wnd shall

o ’ continue all existiag pollivtion abatcngnt grocs du*:a thas aze
* [ ]
\j) pow ia place and iastalled. The esmpany shall czsse all busiacss
eperaticn mot latas thaa Octsber 1, 1972, . )
- . * .
. 12, Maz=z, Drawines amd Infeormatien Cancsrnine tha Drascsiw,

Upon. acceptance of this oflex to purchase, Seller shall fusnizk

///" Buye>r wish espies of all =ops, d:awings, and othes data and

informatiocn 1L may pessess ccnearning the sus ject prog
- . .

3. 'Damabcs'fe: Belavy o2 Closina. In the avenst £his

'.‘

salc is not clesed on of befora Dacembarz

S, 1972, and ia the -

event the puzchaser, and any assignee 0f the puschasesz, has not

abandened -2any zight, title and intarzes

~ .

in the promisas by thad

date, thea as addisicnzl damages, the pﬁ~-‘*se- 2gTaes to Doy

-e - wes b Yo -

£he Sellex an zmount egual Lo the ssal es“‘“a-ﬁaxes and assess-

£h 3%
- . nents due énd payable_ca £he srexises, wh;:& a:s payable i ; Y .
veax 19 873, a“d said payment shall e due by Mav I, -.73,'and thi;
. . . : . ) .
-3 vis:cn des a"ﬂaat cf damzges, shall Se deemad a zayment cf -
'E:D ) sazt df the ea::e;: =eney and zhall suzvive any cans sllasicn of
) the purshase agreemansi. | °,.'. ot ) Lo a
. 14. Assicmmant ¢f Salla='s Riééts.' ze is agsaed ana
. uadz:st:cdhtha: tha Cluy ef é:. touis Pask iz executiné e=i
" * ag=zement ;a tehalf of the Housing and Redevelczment Au:“céi:y .
) of St. Zouis Pack. The City of St. Louis Pask may assizm its
- zights hezeundexr to tha lousing and Redcvelc;mcnt'Au:hczzt; o4
. £, Louvis Pazk, e= L2 any'e““;- pa’*y.w~“‘ out tha csasent of

Selliexz. Any such assignmens shall'nc“ salicve the City of its

. ~ obligatiens he:e\.. dez, et S '

.
. . . RSILLy TAn/s cusHIca. CCRTSRATION

o s sl
-
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o : HCLD HNAFNLIES
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-

oIS AGAIIISNT, entarzaed in%to this /

June, 1972 by and Sewween sha City of §t. Loul

Reilly Tar and Chexmical Czzpezasion.
.. ) Whezaas, on April 14, 1872 the ci:y of S&%. Louis Pazk

. (he:eaf:ﬁ: *City") and Reilly Tar and Chemical

i3 exical Csozsrasicn
- hezeafter "Reilly®) entezed into an Agraexmsang in wihish =he

ity agzeed to aczuise Reilly's prepazcy in St

Whecaas, the 2cguisiticn of <his

°=e—h~’ \-q - -a c-.q'

was intended as a means of sextlement of «he issues invelved

in tha Statae ol NMinnazcea, by <he V‘--aaa-a.zc‘!
Ageancy and the Cisy of se. Louis Park, 2l2

Tazr anéd Ck cu-ca- Csrzszasion, o

efendans, sea;e;in Csunsy
Sisszict Coust c;v-- Tile Na. 673737,

_Whezcas, tha City agseed ia the Agreemant ¢
-« APTil 14, 1§72 chat s would daliver disexd

noted actisa wiszh sredu

th presudice and withsous cest 20 dafandans -7
evecuted by Iitselif and by tho zlaintiff Sctate of Misnessza at

whezeas, ke Plai=n

Tel2used at this time oo deliver a dismi

t ; .
- ™ hezeas, the City, and Reilly desize =3 close the

in ths nmanner censsemzlazad in

[
[}
(14
[
[+]
"
-]
-
0
'
.h
("]
[
L]
1]
[rd
(3
[}

2 actien, inscfaz as and -
semedy is claimed by the City wi S s

€9 Reilly.

2. Oismiszal 2f Ccounterclaim hv Beilly
Rellly will 2ismiss its counterslaim againmst the

L
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-~
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Ceemnre seamemm o ev s o @ ot e

3. Cisv =5 Hold Peille Masml

any &nd all claizs which =23y te assazt

T eSS

The City hegeby agoecs :o hold

o

.
eilly nezmiess Sxz

it By tha S=ate

el .nese.a. acsing by lﬁd shrsu

.
n

~

<

F

ded to e supslemantazy
Reilly relazive o Ca

the Agreament of xzril L4, 1§72 &

S.

<
Py >

[PNSEPEP

ehrouch the Miinessta Pollustisn Canssel
gency, and will be ‘ul’v Tesgonsible for restozing tho prszesty,

¢ its expense, to any eondition thit may De saguirsed Dy the

anasota Pollulticn Centzol Agexncy.

o ‘Hald ng-mless Aczagmans Susdlemencazv

The Hold Hazmlass Agrcesant i

Lo the AgTeexent be<ween the City and
1y

Zzlander & Sons, and to Pasagrapn ¢

ev<aen the City and Reilly ¢

«he puzchise of ceal eszate.

Cisv and Reillwv =

- -
m—

Reilly and she City will proceed =0 the el %3 ol ==
ceal estaste transaction contamslated Sy tha AgT nt tetwesn the

pa
Ce

zzies of Agzil 11, 1972, as amended =y the Contract fcr Caed cf
tobex 12, 1§572.

Reilly 7ar and Chexi

=isal Corgsrasis

3y

Numzes 3 heresf is inten-

SR D

:t.,“ﬁ" z- ,// LT






